
STATE OF NEW MEXICO 
WATER QUALITY CONTROL COMMISSION 

IN THE MATTER OF: ) 
) 

PETITION FOR REQUEST FOR ) 
ALTERNATIVE ABATEMNET STANDARDS )  NO. WQCC 22-45 (A) 
FROM REGULATIONS 20.6.2 NMAC,  ) 
LOT 5B, VENADA PLAZA, BERNALILLO  ) 
SANDOVAL COUNTY, NEW MEXCIO ) 

NEW MEXICO ENVIRONMENT DEPARTMENT’S 
RESPONSE TO PETITION FOR ALTERNATIVE ABATEMENT STANDARDS 

Pursuant to the Water Quality Control Commission's ("Commission's") abatement 

regulations at 20.6.2.4103 NMAC, and the Commission's Adjudicatory Procedures at 

20.1.3.300(A)(3) NMAC, the New Mexico Environment Department ("Department") hereby 

submits its response to the Petition for Alternative Abatement Standards (“AAS”) Lot 5B, Venada 

Plaza, Bernalillo, Sandoval County, New Mexico ("2022 Petition") that Vital Holding LLC

("Petitioner") filed on September 16, 2022. The 2022 Petition requests to correct an error in the 

deed restriction that limits Lot 5B, Venada Plaza (“Lot 5B”) to commercial zoning requirements

related to the 2016 Petition for AAS (“2016 Petition”, see attachment 3 of the 2022 Petition) for 

the former Price’s Valley Gold Dairy (“FPVGD”), which the Commission granted by Final Order 

on October 14, 2016 (“2016 Order”, attached as Exhibit 1). The Department supports and 

recommends that the Commission grant the 2022 Petition.

I. BACKGROUND

FPVGD and its predecessor, Ridge Dairy, operated a dairy on property located on the east 

side of New Mexico Highway 528 in Bernalillo (the "Property'') from 1960 through 1998. In 1986, 

FPVGD applied for a discharge permit, and the Department’s Ground Water Quality Bureau 
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("Bureau") approved and issued DP-437 in July 1987. Dairy operations ceased in 1998 and the 

Property was cleared of all structures by 2006. The majority of the Property has been sold and 

redeveloped into various lots that contain numerous commercial businesses. 

In connection with the closure of dairy operations on the Property, soil and groundwater 

samples were collected, which revealed exceedances of groundwater quality standards and soil 

contamination on portions of the Property at the time of closure. In 2006, DP-437 was terminated 

and investigation and remediation of the site has since proceeded under the WQCC's abatement 

regulations, sections 20.6.2.4000 through 20.6.2.4115 NMAC. Environmental site conditions have 

been fully characterized and Stage 1 of abatement characterization has been completed. Two 

interim abatement actions approved by the Bureau have been performed at the site: in situ

denitrification was performed in 2008, and a groundwater extraction and discharge system was 

operated from October 2013 until July 2015 in accordance with the stage 2 abatement plan. These 

abatement actions failed to achieve standards, and monitoring wells in the Valley Fill Aquifer 

(VFA) continued to show groundwater impacts by nitrate, chloride, and total dissolved solids 

(TDS). 

In April 2016, D&G Price Limited Partnership submitted a petition for AAS that proposed 

setting standards at the Property to 220 mg/L for nitrate, 350 mg/L for chloride, and 3,310 mg/L 

for TDS. On October 14, 2016, the Commission filed the 2016 Order that set forth requirements 

for institutional controls to prohibit use of the VFA as a potable water supply source. In January 

2017, the Department acknowledged completion of abatement for the VFA pursuant to 

20.6.2.4112 NMAC (Exhibit 2). 

In May 2022, the Petitioner purchased Lot 5B and submitted plans for commercial 

development to the Town of Bernalillo, which were rejected. The Town of Bernalillo informed the 
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Petitioner that the draft long-term Comprehensive Plan proposed a zoning change limiting Lot 5B 

to high density residential. The Town of Bernalillo approved the Comprehensive Plan on June 13, 

2022 (see attachment 4 of the 2022 Petition). Given the non-residential purpose deed restriction,

the adoption of the Comprehensive Plan designating Lot 5B as high-density residential rendered

the property undevelopable.  

In hopes that the Commission will approve the modification of the non-residential purpose 

deed restriction, Petitioner has prepared a plan for high density residential development that will 

minimize surface water runoff infiltration through engineered controls to mitigate potential 

adverse effects to the VFA beneath Lot 5B that may alter the approved alternative abatement

standards for nitrate, chloride, and TDS concentrations. In addition, stormwater discharges at Lot 

5B shall comply with the Southern Sandoval County Arroyo Flood Control Agency (SSCAFCA) 

Municipal Separate Storm Sewer System (MS4) Permit, which has regulatory oversight through 

the Department’s Surface Water Quality Bureau.  

 

II.  STANDARD FOR GRANTING ALTERNATIVE ABATEMENT STANDARDS 

Alternative abatement standards fall within the Commission's authority to grant a variance 

from any requirement of the water quality regulations. Specifically, the Commission: 

[M]ay grant an individual variance from any regulation of the commission 
whenever it is found that compliance with the regulation will impose an 
unreasonable burden upon any lawful business, occupation or activity.  The 
commission may only grant a variance conditioned upon a person effecting a 
particular abatement of water pollution within a reasonable period of time.  Any 
variance shall be granted for the period of time specified by the commission.  The 
commission shall adopt regulations specifying the procedure under which variances 
may be sought, which regulations shall provide for the holding of a public hearing 
before any variance may be granted. 

NMSA 1978, § 74-6-4(H) (2019). 
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The Commission's abatement regulations provide that a responsible person 

may submit a petition for approval of an AAS any time after submission of a Stage 

2 abatement plan. The Commission may approve the AAS if the petitioner

demonstrates the following:

(a) at least one of the criteria set forth in Paragraph 1 of 
Subsection E of this Section has been met;

(b) the proposed alternative abatement standard is 
technically achievable and cost benefit justifiable; and 

(c)  compliance with the proposed alternative abatement 
standard will not create a present or future hazard to public health or 
undue damage to property. 

20.6.2.4103(E)(3) NMAC.

An AAS petition must provide the information required under Subsection 

20.6.2.4103(E)(2) of the abatement regulations, as well as that required for variance 

petitions under Subsection 20.6.2.1210(A) NMAC, which requires that the petition:

(1) state the petitioner's name and address; 
(2) state the date of the petition;
(3) describe the facility or activity for which the variance is sought; 
(4) state the address or description of the property upon which the 

facility is located; 
(5) describe the water body or watercourse affected by the discharge 

for which the variance is sought and provide information on uses 
of water that may be affected; 

(6) identify the regulation of the commission from which the variance 
is sought; 

(7) state in detail the extent to which the petitioner wishes to vary 
from the regulation; 

(8) state why the petitioner believes that compliance with the 
regulation will impose an unreasonable burden upon his activity; 
and 
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(9) state in detail how any water pollution above standards will be 
abated; and 

(10) state the period of time for which the variance is desired including 
all reasons, data, reports and any other information demonstrating 
that such time period is justified and reasonable. 

Under the Commission's Adjudicatory Procedures, the Department must review a

petition for variance within sixty days after receipt and file a recommendation with the 

Commission to grant, grant with conditions, or deny the petition. 20.l.3.18.A(3) 

NMAC. If the Department recommends granting the petition, the Commission must 

hold a public hearing on whether to grant the AAS pursuant to 20.6.2.4103(E)(4) 

NMAC.

III.  DEPARTMENT’S RECOMMENDATION 

The Department supports the Petition and recommends its approval. The modification of 

the deed restriction as requested in this Petition will not alter the Commission’s 2016 requirements

concerning the VFA. In addition, the Petitioner has asserted that the property will be developed to 

minimize surface water runoff infiltration through engineered controls and will manage storm 

water runoff in accordance with the SSCAFCA MS4 Permit. By implementing the engineered 

controls and adhering to the requirements of SSCAFCA MS4 permit, the Department is confident

that the Petitioner will prevent the alteration of groundwater conditions in the VFA beneath Lot 

5B in compliance with the Commission’s 2016 Final Order. 

IV. REASONS

The Petition sets forth all the required information under 20.6.2.1210(A) NMAC (variance 

petitions) and 20.6.2.4103(E)(2) NMAC (alternate abatement standard petitions). The Department 

finds that Petitioner has demonstrated that modification of the deed restriction to allow for high-
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density residential development will not adversely impact the Commission’s 2016 AAS 

requirements. NMED recommends approval of this AAS in perpetuity. 

V. CONCLUSION 

For the foregoing reasons, the Department recommends that the Commission approve the 

AAS request.  

Respectfully submitted, 
 

NEW MEXICO ENVIRONMENT DEPARTMENT 
 
 
 

     _____________________________________________ 
Lisa Chai 
Assistant General Counsel 
New Mexico Environment Department 
Office of General Counsel 
121 Tijeras Ave. NE, Ste. 1000 
Albuquerque, NM 87102 
(505) 222-9554 
Lisa.chai1@env.nm.gov  
Attorney for the New Mexico Environment Department 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of this Response to the Petition for Alternative Abatemnet 
Standards was filed with the Office of Public Facilitation and was served on the following parties 
of record on November 17, 2022, by certified mail: 
 
 

Pete Domenici, Esq.   
Domenici Law Firm, PC  
PO Box 4295 
Albuquerque, NM 87196 
pdomenici@domenicilaw.com
(Certified Tracking – 70212720000122120252) 

Jay T. Snyder, P.E., P.G., CHG 
EA Engineering, Science, and Technology, Inc. PBC 
320 Gold Avenue SW, Suite 1300 
Albuquerque, NM 87102 
jsnyder@eaest.com
(Certified Tracking – 70212720000122120306) 

 

     _____________________________________________ 
Lisa Chai
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